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Letter to an Agency Head and a
Desi gnat ed Agency Ethics Oficia
dated March 21, 2000

This is to acknow edge recei pt of your letters, both dated
February 29, 2000, in response to our letters to you, dated
Novenber 17, 1999, which transmtted the findi ngs, conclusions and
recommendations resulting fromthe recently conpl eted revi ew of the
et hics programat [your agency]. W believe that your letters have
satisfactorily addressed a nunber of the concerns identified by the
Ofice of Government Ethics (OGE). W do think it necessary,
however, to clarify and enphasize certain points, which are
particularly inportant to the nmaintenance of an effective agency
ethics program at [the agency].

1. Timely Provision of Information Requested by OGE

[ The agency head's] letter states that OCGE had requested an
“early” release of a financial disclosure statenent filed by [a]
former [Presidential appointee]. By way of further explanation
[the] letter [fron] the Designated Agency Ethics Oficial (DAEO
specifically cites the SF 278 review and certification schene,
which permts [the DAEQ sixty days in which to review the report
before transmtting it to OGE for final certification. [The DAEQ
states that he refused to provide a copy of [the Presidential
appointee’s] report to the Ofice of the Inspector General (OQG
because he had not yet had occasion to reviewit. He relates that
he explained his refusal at the tinme on the ground that “an
unrevi ewed report would be of little value except to soneone who
was straining to catch the filer in sonme sort of inadvertent
i nconsi stency.” Shortly thereafter, [the DAEQ] |i kew se refused to
provi de a copy of the report to OGE at the tine he was requested to
do so.

The first point to renenber is that every executive agency has

a statutory obligation to furnish OGE with “all information and
records in its possession which the Director may determ ne to be
necessary for the performance of his duties.” 5 US. C app.

8 403(a). This statutory obligation is independent of, and serves
many purposes in addition to, the schene for agency revi ew and OGE

certification of certain financial disclosure statenents. See
5 US. C app. 8 402 (listing broad range of statutory authorities
and functions). OGE's authority to request information and an



agency’'s obligation to conply are not, therefore, limted by any
time frames peculiar to the SF 278 review and certification system

Furthernore, as [the DAEQ] acknow edges, OGE s inplenenting
regul ati ons provide that the DAEO “shall ensure” that information
requested by OGE “is provided in a conplete and tinely nmanner.”
5 CF.R § 2638.203(a)(14). [The DAEQ argues, however, that "it
is the DAEO s agency head and enployer who wll decide what
‘“tinely’ is under the circunstances and not, absent a statute to
the contrary, OGE or any other sister agency.” It is not correct,
as a matter of |law, that agencies other than OGE have been granted
the authority to decide what is tinmely under a given set of
ci rcunst ances. Such determ nations require the interpretation and
application of a regulation pronul gated by OCGE, pursuant to its own
statutory authorities. It is amatter of black letter lawthat, in
construi ng an agency regulation, the “ultimate criterion” is the
interpretation of the agency. United States v. Larionoff, 431 U. S.
864, 872 (1977). It would be strange indeed if another agency had
the final authority to determ ne what constitutes conpliance with
an OCE regul ati on, absent sone conm tnent of such authority to the
agency by OGE. In support of this commbn sense proposition, the
Et hics in Governnent Act (Act) expressly states that OGE has the
responsibility for “interpreting rules and regul ations issued by
: the Director governing conflict of interest and ethical
problens and the filing of financial statenents.” 5 U S. C app
8§ 402(b) (6).

That being said, OGE certainly recognizes the need to be
reasonable in applying the tineliness requirenent of section
2638.203(a)(14). W note that the Act requires agencies to make
their services, personnel and facilities available to OGE “to the
greatest practicable extent,” 5 U. S.C. app. 8§ 403(a)(1), and we do
in fact make allowances for agencies who face unique practica
difficulties in locating or producing certain information. 1In the
case of our request for [the Presidential appointee s] report,
however, [the agency] does not allege any circunstances that woul d
have nmade pronpt conpliance inpracticable. Indeed, all that would
have been required was the relatively brief mnisterial task of
phot ocopyi ng the report and providing it to the nessenger sent by
OGE at its own expense. Even nore troubling, [the DAEO s] own
| etter suggests that the withholding of the report--first fromQG
and then from OGE--may have had less to do with admnistrative
burden and nore to do with a desire to protect the filer from an
i nvestigation that was perceived by the DAEO to be unfair. [The
DAEO s] belief that “an unreviewed report would be of little val ue
except to soneone who was straining to catch the filer in sonme sort
of inadvertent inconsistency” was not a justification for refusing
to provide the requested information in a tinely manner.
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2. Confidentiality of Information

W are pleased that [the DAEQ has receded fromthe position
that his comruni cations with agency enpl oyees are protected from
conpl ete and unredacted disclosure to OCGE Even apart from
5 CF.R 8 2635.107(b), the application of any privilege to
requests by one Federal agency for information fromanot her Federal
agency is extrenely problematic. See In re Gand Jury Subpoena
Duces Tecum 112 F.3d 910 (8th Cr.), cert. denied, 521 U S. 1105
(1997). The latter case also notes, as do we, the inportance of
28 U.S. C. 8 535(b), which requires agenci es expeditiously to report
information concerning crimnal violations involving Federal
enpl oyees to the Attorney CGeneral. 1d. at 920. In a simlar vein,
al | agency enpl oyees, includi ng DAEGCs, have an obligation to report
“waste, fraud, and corruption to appropriate authorities,” such as
agency I nspectors Ceneral. 5 C. F.R § 2635.102(b)(11). In view of
the matters di scussed in section 1 above, it bears enphasi zi ng t hat
the role of the DAEO is not to protect agency enployees from
i nquiries and investigations by duly authorized executive agenci es
and offi ces.

3. OGE' s Authority to Direct Executive Branch Policy

[ The DAEO s] letter discusses sonme of the circunstances
surrounding the failure of [the Presidential appointee] to report
certain information concerning his spouse’'s financial interests.
Anmong ot her things, [the DAEQ takes exception to the conclusion in
our Novenber 17, 1999, letter to the effect that he advised [the
Presidential appointee] that he could exclude certain spousal
information, “[c]ontrary to the advice given by OGE. " [The DAEQ
contends that he nmerely presented [the Presidential appointee] with
“options based on an exacting and honest rendering of the law”
The [DAEO s] argunent, apparently, is that he was only being
intellectually honest in his communications with [the Presidenti al
appoi ntee] by expressing disagreenent with the I egal concl usion of
OGE, not that he was defying OGE or advising the filer to disregard
OCGE s vi ews.

OCGE appreciates that reasonable mnds can differ on certain
matters of |aw. Mbreover, we recognize that there is a legitimate
pl ace for the expression of dissenting views by DAEGs concerning
the meaning of the ethics laws. It is not appropriate, however,
for DAEGCs to provide counseling that reasonably could m slead
enpl oyees into believing that conpliance with OGE's interpretation
of the ethics laws is optional.

By statute, OGE is charged with providing “overall direction
of executive branch policies related to preventing conflicts of
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interest.” 5 U S.C. app. 8 402(a). Anmong other things, OGE is
gi ven specific statutory authority to pronulgate rules, interpret
those rules, and nonitor conpliance with financial disclosure
requirenments. 5 U.S.C. app. 8 402(b). Congress has charged OCE
with the inplenmentation and interpretation of the financial
di sclosure laws, and ultimately OGE' s interpretation of those | aws
nmust govern within the executive branch, even as it is entitled to
consi der abl e def erence outsi de the executive branch. See Chevron,
USA, Inc. v. Natural Resources Defense Council, 467 U S. 837
(1984).

[ The DAEO s] letter to [the Presidential appointee] would
appear to suggest that the filer had the option to conply with
either OGE's interpretation of the financial disclosure |aw or the
DAEO s contrary interpretation. He advised [the Presidential
appoi ntee] that “you have two options with respect to the issue of
your wife' s assets: (1) learn the specifics fromyour wife if you
can, and report themin the form or (2) recertify that those of
her assets which you do not otherwi se report in the 278 (e.g.,
[ specific asset omtted]) neet the three-prong test of the statute
and the regulation.” Unless and until OGE s interpretation had
been overruled by a judicial opinion or otherw se nodified by OCGE
t hrough the usual process of executive branch deliberations, the
DAEO had no ground to hold out a contrary interpretation as a
| awf ul option for the filer. Should any future di sagreenents arise
bet ween the DAEO and OGE as to legal issues within OGE s prinary
jurisdiction, we expect that the DAEOwi || be careful not to make
any statements that might reasonably be construed by [agency]
enpl oyees as giving themthe option to disregard the interpretation
of OGE in favor of a contrary interpretation rendered by the DAEQ

* * * *

5. Term nation Report

At OGE's pronpting, [the DAEQ sent a letter to [the
Presidenti al appoi ntee] dated Novenber 9, 1999, rem nding him of
his obligation to file a term nation financial disclosure report.
On January 5, 2000, [the DAEQ] sent a followup letter, in which he
again requested that |[the Presidential appointee] file a
termnation report and also described the procedures for |ate
filing and failure to file.

It is now over four nonths since [the DAEO s] Novenber 9
|l etter and over two nonths since his January 5 letter. [ The
agency] has not indicated to us what response, if any, [the
Presi denti al appoi ntee] has made to these entreaties. Moreover, if



[the Presidential appointee] has not yet submtted his report, then
he has been a delinquent filer for over a year.

In light of these facts, please advise us of how [the agency]
intends to fulfil its responsibility under 5 U.S.C. app. 8§ 104(b).
Section 104(b) requires “the head of each agency” to “refer to the
Attorney General the nanme of any individual which such officia
. . . has reasonabl e cause to believe has wilfully failed to file
areport.” 5 US C app. 8 104(b). The purpose of such referra
istonotify the Attorney General of cases in which a civil action
may be brought, pursuant to section 104(a) of the Act, to assess a
civil nonetary penalty of $10,000 (as adjusted for inflation by OGE
regulation). W note that OGE has its own statutory authority to
make referrals wunder section 104(b), when the D rector has
reasonabl e cause to believe that any individual has wilfully failed
to file a report. At this point, however, we believe that [the
agency] is closer to the facts surrounding [the Presidential
appointee’s] failure to file, and we ordinarily give notice to the
agency involved so that it can make an initial determ nation.

As we indicated previously, a followup review wll be
schedul ed wi t hin six nonths of Novenmber 17, 1999. At that tine, we
will review any matters related to the recomendations in our

Novenber 17, 1999, letter to [the DAEQ, as anplified herein.

Si ncerely,

St ephen D. Potts
Di rector



